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THE BALLOT LAWS OF NEW YORK. 

BY THE HON. JOSEPH F. DALT. 



At the last general election in New York City, there was as 
much discussion over the way to vote as there was over the can- 
didates to be voted for. The most contrary assertions were made 
as to the manner in which an elector who desired to vote for 
some candidate not nominated by his party could effect his pur- 
pose. The result of the election failed to express the intentions of 
many voters, (1.) because, in some instances, they were so confused 
by conflicting instructions that they forebore to vote in the dis- 
criminating way they desired and voted wholesale for, or against, 
party to avoid the total loss of their vote; (2.) because they followed 
wrong instructions and actually cast a vote contrary to their 
choice; (3.) because their votes, when correctly cast, were misread 
or miscounted, through the ignorance of election officers. It 
would seem that the whole effort of the Legislature should be 
directed to preventing this state of things, and it is to be hoped 
that it will be speedily remedied. 

The policy of the State has been, for the last three years, to 
provide an official ballot for the use of the voter on election day. 
He goes to a polling place and receives a folded paper, with which 
he retires to a compartment, called a booth, where he finds lead 
pencils on a shelf which serves as a desk. On opening the paper, 
he sees — in some cases with difficulty, owing to insufficient light in 
the little shop used as a polling place — printed in separate col- 
umns, the names of the candidates of each party, and a blank col- 
umn in which he may write the names of candidates not in the 
printed columns. At the head of each party column are a de- 
vice, the name of the party, and a circle or ring. The device 
is to guide the voter who cannot read English or cannot read at 
all. The voter may simply mark a cross, with a black lead pen- 
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oil, in the circle, and in that case he votes for all the persons 
whose names are printed beneath it. This is called voting a 
" straight ticket." It is the first resort of an elector who is con- 
tent with the candidates chosen by his party convention; and it is 
frequently the last resort of a voter who, going to the polls with 
the intention of choosing among the candidates of different par- 
ties, finds it difficult to carry out the instructions he has received, 
and, rather than lose his vote altogether, puts a cross in some 
circle and lets the matter go. 

What is the difficulty which confronts the voter ? It is 
the confusion due to the over elaboration in the ballot law of 
provisions for voting what is called a "split ticket," that is to 
say, for choosing candidates from different parties. Eeduced to a 
simple form, the provisions are as follows. To vote a split 
ticket the voter may : 

Omit to mark a cross at the head of any party column, and 
mark instead, a cross before the name of each candidate chosen 
in any column; or, 

Mark a cross in the circle above his party column, and also 
mark a cross before the name of individual candidates in another 
party column. He thus votes for such individual candidates, and 
also for all the candidates in his party column except those on 
the same lines with the individuals marked in other columns. But 
if there are two or more candidates to be elected to the same office, 
as in the case of presidential electors or judges, he may vote for 
candidates on the same line by marking a cross before each of 
their names, and a cross before all other candidates of his choice 
for the same office, whether in his party column or in other col- 
umns, until he has thus marked as many individual candidates 
as he is allowed to vote for for that office. 

The necessity of thus marking all the candidates of his choice 

for the same office is apparent from the following illustration. Let 

us suppose that there are three judges to be voted for by each 

elector. The ballot shows for that office thus : 

Republican Democratic Third Party 

candidates. candidates. candidates. 



Brown. Doe. Smith. 

Jones. Roe. Grey. 

Robinson. Thompson. Black. 

It is manifest that if the voter marks a cross at the head of 
the Democratic column, and a cross before the names of Brown 
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and Doe, it will be doubtful which of the two other Democratic 
candidates he votes for, and so he must signify his choice by 
marking a cross before one of them. 

If the voter fails to indicate a particular choice for any candi- 
date in his party column, it does not render his ballot void as 
to other candidates. If he makes a cross at the head of his party 
column, he votes for all the candidates in that column, except 
those as to whom a doubt exists as indicated above. 

If there is difficulty in comprehending the foregoing with re- 
gard to voting a split ticket, the difficulty is hardly lessened by 
the manner in which the instructions are given in the ballot 
law. Here are Eules 3, 4 and 5 for the guidance of the Board 
of Inspectors in counting the vote to ascertain the "intent of 
electors," taken from Chapter 335 of the laws of 1898, Section 110: 

Rule No. 3. If the elector shall have made a voting mark in the circle 
above one ticket only, and shall have also made a voting mark in the voting 
space or spaces before the name or names of a candidate or candidates on 
one or more other tickets, he shall be deemed to have cast his vote for all 
the candidates on the ticket so marked in the circle, except for those for 
whom he has indicated his intention not to vote by making a voting mark 
in the voting space before the name or names of individual candidates on 
one or more other tickets, or by writing a name in the blank column, and 
the candidate or candidates so individually voted for on such other ticket 
or tickets shall be deemed to be the voter's choice for such office or offices; 
provided, however, that : 

Rule No. 4. When two or more persons are to be voted for for the same 
office, as two or more justices of the Supreme Court or presidential elec- 
tors, and the names of the several candidates therefor are printed under the 
title of the office for which all are running, and the elector shall have made 
a voting mark in the circle at the head of a ticket, and shall also have made 
a voting mark in the voting space before the name of one or more of a group 
of candidates for such office on other tickets, providing that he shall not 
have marked the names of two or more of such candidates upon the same 
line upon the ballot, he shall be deemed to have cast his vote for all the can- 
didates for such office so individually marked and for those marked in the 
circle, except for those candidates under such circle so marked whose names 
are upon the same line on the ballot as the names of the candidates so Indi- 
vidually marked, or written in the blank column, unless in addition to 
making the voting mark in the circle at the head of the ticket he shall also 
have made a voting .mark before each one of the group of candidates for 
such office for whom he desires to vote on the ticket so marked in the circle; 
provided further, however, that : 

Rule No. 5. When two or more persons are to be voted for for the same 
office, as two or more justices of the Supreme Court or presidential electors, 
and the names of the several candidates therefor are printed on any ticket 
under the title of the office for which all are running, and the electors shall 
have made a voting mark in the circle at the head of the ticket, and shall 
also have made a voting mark in the voting space before the name of more 



106 THE NORTH AMERICAN REVIEW. 

than one of the group of candidates for such office printed on the same line 
on the ballot on other tickets, or by writing the name or names of a candi- 
date or candidates in the blank column, he must also indicate by voting 
marks in the voting spaces on the ticket so marked in the circle the indi- 
vidual candidates of the group of candidates on such ticket for whom he de- 
sires to vote, or his vote shall only be counted for the candidates for such 
office which are so individually marked on other tickets or written in the 
blank column. 

The foregoing provisions of law, which were discussed very 
fully before the last election, had the effect in many cases of de- 
terring discrimination in voting, and led to the voting of a 
"straight ticket" for fear of the dreaded consequence — the loss 
of a vote — under the impression (an erroneous one) that, if a 
ballot were not marked so that the intention of the voter was 
clear as to a particular candidate, his vote would not be counted 
for any in his party column. 

But the greatest confusion arose from a cause for which the 
Legislature was directly responsible; namely, two apparently in- 
consistent and contradictory enactments on the same subject — 
the voting of a split ticket. 

Under the head of " Preparation of ballots," in section 105 of 

the same law, occurs the following: 

Kule No. 3. If the elector desires to vote a split ticket, that is, for can- 
didates of different parties, he should not make a cross mark in the circle 
above the name of any party, but should make a cross mark in the voting 
space before the name of each candidate for whom he desires to vote, on 
whatever ticket he may be. 

In section 110 of the act are found the elaborate rules 3, 
4 and 5, above quoted, showing that a split ticket may be voted in 
a different way. The provision in section 105 is, in fact, nothing 
more than a direction as to one way to vote a " split ticket," and 
is* a suggestion which may, or may not, be followed, inasmuch as 
the voter may adopt the method of voting referred to in the 
subsequent section 110, and his vote will be equally valid. But 
many persons having read the first enactment without reading 
the others, and many newspapers having published it as the con- 
trolling legislative provision on the subject, uncertainty was in- 
evitable. The manifest duty of the Legislature is to amend the 
law so as to avoid a mistake so likely to occur. This should be 
done by adding at the end of rule 2, in section 105, the words, 
" the elector may also vote for the candidates of different parties 
in the following manner," and incorporating briefly the methods 
allowed by rules 3, 4 and 5 of section 110. The greatest direct- 
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ness and simplicity of enactment is demanded in directions for 
voting and counting votes, and convenient illustrations should 
be incorporated in the act, if the official ballot is to remain as 
the means by which the voter is to express his choice at the 
polls. 

To understand how the existing enactments confuse the elec- 
tion officials, it is only necessary to read a portion of the report 
made on the 9th of November by a member of the bar, who acted 
as a volunteer watcher for the Lawyers' Committee in the last 
election held in New York. His object was to secure a correct 
count of the vote for Supreme Court justices, each elector 
being entitled to vote for three candidates. He said: 

"Yesterday I acted as a watcher on behalf of the Committee of One 
Hundred, at the Fourth Election District at No. 43 Cherry Street, in the 
Second Assembly District. 

" Ten ballots were marked as follows : 

X 
Cohen. X Andrews. 

X Daly. X Fitzgerald. 

Taft. Leventritt. 

and one ballot as follows : 

X 
Cohen. Andrews. 

X Daly. X Fitzgerald. 

X Taft. Leventritt. 

" The Democratic Inspectors took the position regarding the first ten 
ballots that neither Daly nor Fitzgerald were voted for, but that Andrews 
and Leventritt were voted for and so counted the ballots. I objected strenu- 
ously, read the election law to the inspectors, and finally succeeded in hav- 
ing a protest endorsed upon the back of each of the ten ballots, which pro- 
test was signed by the Republican Inspectors, Francis P. Kennedy, of 88 
Park Bow, and Michael J. Gorman, of 318 Water Street. The protest read as 
follows : ' We claim that Daly, Andrews and Fitzgerald are voted for on 
this ballot. (Signed) Francis P. Kennedy. 

" Michael J. Gorman.' 
" On the other ballot an endorsement was made and signed by Kennedy 
and Gorman as follows : ' We claim that Daly, Fitzgerald and Taft are 
voted for on this ballot.' 

"In the last-mentioned ballot the vote was counted for Andrews and 
Taft." 

The vote should have been counted exactly as claimed by the 
watcher and the Republican inspectors; that is to say, for the 
candidates marked with a cross. The error of the other inspec- 
tors lay in supposing that the voter could not choose two candi- 
dates out of three on the same line if one was in his party column 
— a manifest absurdity which no Legislature could be supposed 
to countenance; but, nevertheless, the cloudy provisions of Eules 
4 and 5 left some minds in doubt on the point. 
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It would undoubtedly do away with the difficulty of ascertain- 
ing the voter's intention if the Massachusetts and California form 
of ballot were adopted. This ballot has no separate party column, 
all the candidates being printed in one column under the titles 
of the offices for which they are running, and the name of the 
party by which they are nominated printed after each name. 
Voting is done by marking a cross on the right of the name 
of each candidate of the voter's choice. Only the names so marked 
are credited with a vote. The election officers, inspectors, watch- 
ers and canvassers can make no mistakes. With the name of each 
candidate on a separate line, there can be no question for whom 
the vote is cast. A candidate who is not marked gets no vote, and 
a mark for one name cannot be counted for another. 

The California ballot law substitutes a stamp for the lead 
pencil mark on the ballot. A rubber stamp and ink pad in- 
stead of a pencil are found in the voting booth, and the voter 
uses the stamp to make a uniform and indelible mark opposite 
the candidate's name. One object of this uniform stamping is 
to prevent any peculiarity in marking which, in using a pencil, 
might be resorted to for the purpose of identifying a ballot as 
cast by a particular voter or class of voters; a very desirable pre- 
caution, all ballot laws providing for the rejection of ballots upon 
which any identification mark can be discerned. In New York, 
ballots have been challenged because the cross mark in the circle 
at the head of a party column was made with one heavy and one 
light stroke, an effect as easily produced by accident as by de- 
sign, and so have various forms of cross marks which, though ir- 
regular, may possibly, under decisions of the courts of New York, 
be accepted as valid cross marks not necessarily to be rejected as 
imperfect, or as made for the purpose of identification. 

A reasonable objection to the system which obliges the voter 
to mark every name he votes for, may be made where a multitude 
of offices are required .to be filled by election. In California we 
are told that sometimes between 200 and 300 names have to be 
marked, owing to the statutory requirement of votes for school 
officers and other minor positions. The same objection would, 
of course, be very apparent in several states in presidential years, 
when, if there were several parties in the field, a vast number of 
names of presidential electors would have to be printed on the 
ballot; but, inasmuch as these are invariably voted for as repre- 
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senting the party presidential candidate, and not upon their own 
merits as individuals, a separate ballot could be printed for presi- 
dential electors, upon which a single mark at the head of a party 
column would suffice to vote a whole ticket. This method would 
certainly have to be adopted in order to prevent the undue pro- 
longation of an electoral count, which would result from having 
to record the individual marking of the names of several hundred 
candidates. No voluntary watchers could be found who were 
willing to give more than one day to the count of votes. At 
an election in California, it is said, the count sometimes extends 
over two or three days. The obvious objections to this are many 
and serious. In favor of the single column system generally, it 
may be observed that the same aid, by way of party emblems, 
could be furnished to voters who cannot read English, as well 
as to those who cannot read at all, as is offered by the party 
column system. The(party device, as well as the party name, could 
be printed after the name of each candidate. 

While in New York an official ballot is prescribed for general 
elections, an important modification is allowed for primary elec- 
tions at which delegates to political conventions are chosen. An 
official ballot is furnished for each political party, on which is 
printed its nominees; but any person may provide ballots with 
the names of other candidates, and may deposit them with the 
election clerks, who are bound to furnish them, as well as the 
official ballots, to every elector who presents himself at the polls. 
The voter may vote any ballot so received; or he may substitute 
for them a ballot which he has brought with him, and which 
conforms in external appearance to the provisions of the law 
and has been printed according to the regulations. Official paper 
is to be furnished at cost, together with sample official ballots, 
by the election officers prior to the election, to all who require 
them for the purpose of printing special ballots. 

Thus at primary elections the voter may vote a ballot previously 
prepared and put into his hands before the elections, a privilege 
from which he is debarred at general elections. The system might, 
I think, be improved by requiring the election inspectors to 
provide at the polls envelopes in which every ballot is to be in- 
closed before it is voted, so as to prevent the possibility of de- 
tecting whether the elector is voting a well-thumbed ballot which 
he has previously prepared, or a fresh ballot which he has just 



HO THE NORTH AMERICAN REVIEW. 

received from the poll clerk. A watch would be kept upon voters 
by the party workers, if ballots were not thus screened from 
observation when cast, and the secrecy of the ballot might be 
endangered. 

It has been questioned whether the voter, at a general elec- 
tion, ought not to have the privilege which he enjoys at a 
primary election, of casting a ballot which he has prepared at 
home, and which he can substitute in the secrecy of the polling 
booth for the official ballot received from the inspectqrs. Much 
is to be said in favor of an enactment which would require the 
election officers to deliver at the residence of each registered voter 
a certain time before election — say two or three days — copies of 
the official ballot, one of which the voter might mark to suit his 
views as to the choice of candidates and substitute for the of- 
ficial ballot which he receives on election day and with which he 
retires to the polling booth. Such a privilege would undoubt- 
edly be a great boon to the voter, as it would afford him the 
opportunity of consultation as to the proper way of marking 
his ballot so as to effect his intention in voting. The object 
of requiring the official ballot to be delivered at the residence 
of the voters is to put all upon an equal footing, and avoid the 
disclosure of an intention to vote independently which would 
result from personal application for the ballot at the polling 
place in advance of the election. 

The present New York ballot law, with all its defects, seems 
to be intended to favor the independent voter. Its labored pro- 
visions for giving effect to his intention fail only because they lack 
arrangement and simplicity. Thoroughly revised by competent 
hands, the law can be made clear to voters and election officers, 
and an official ballot can be devised which will serve to record 
unerringly the will of the elector. Voters in New York have 
become familiar with the present form of party eolumr j, and that 
is an argument in favor of retaining it; but some modification 
might be allowable, to avoid the perplexity which must always 
be caused by an attempt to discriminate where there is a group 
qf candidates to be voted for for one office. It might be per- 
missible to use a paster in such a case, to be placed in the party 
column over one or more names; or it might be permitted the 
voter to indicate the candidates he rejects in his party column 
by running a pencil mark through their names, an instinctive, 
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as well as unmistakeable, way of denoting disapproval. This, with 
a cross mark before the name of a candidate or candidates se- 
lected from other columns, or the writing of a name in the blank 
column, would clearly indicate the voter's choice. 

The use of the single column, with the name of each candi- 
date for each office on a single line would, of course, render these 
precautions unnecessary. 

Joseph E. Daly. 



